LEGAL ISSUES
PRINT-ON-DEMAND AND COPYRIGHT
by Joshua Kaufman
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artist or publisher to print
needs to be extremely careful in any modification of the
work. If a customer asks
you to vary the colors, so
they match their décor, or
could you crop it in a certain
manner because the customer wants to highlight just
a specific part, those can all
end up being infringing activities. As such, the print-ondemand framer should,
unless they clear it up with
the artist or publisher from
whom they receive the file,
stick to the file as provided
to them. On the other hand,
to be clear, publishers and
artists who wish to maintain
the integrity of the artworks
should include in their printon-demand agreements with
their framers or other customers, restrictions on any
modification to the underlying artworks.

How Long
Does a
Copyright Last?
Once an artwork is fixed
in a tangible form and a
copyright attaches, the duration of the copyright will
normally be the life of the
artist, plus 70 years. If a
work is considered a Work
for Hire, the duration is 95
years from publication (publication in copyright terms
means offering copies to
the general public) or 125
years from creation for an
unpublished work.
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A caveat on the reproduction of older works, as the
durational limits I mentioned
are for works created after
January 1, 1978. Generally
speaking, U.S.-created
works which were published
before 1923 will be in the
public domain. For works
created from 1923 to January 1, 1978, their status remains a giant question mark
and an area fraught with potential problems. Prior to
1978, the duration of copyright was 28 years, plus a

For works that were still
protected by copyright
either in the initial 28 years
or registered and in their
second 28-year term on
January 1, 1978, when the
current law went into effect
were automatically extended
for a minimum of 67 years.
For unpublished works the
term became life plus 70 or
January 1, 1978.
So how do you know if a
work was originally published with a copyright no-

Another area that framers can find
themselves with exposure is when
people come in with family photos
and ask for them to be reproduced
or manipulated.
possibility of an additional 20
years or a total of 56 years.
However, in order to obtain
the first 28 years of protection, a work needed to be
published with a copyright
notice on it, and before the
28th year would have to be
registered with the copyright
office in order to get the second 28 years. Failure to do
either of those would thrust
the work into the public domain and anyone would be
allowed to copy it.
Also, any U.S. work published without a copyright
notice, until March 1, 1989,
would enter the public domain. These restrictions
only apply to U.S. works,
not foreign works.

tice? How do you know if it
was registered with the
copyright office and so on?
There is a one word answer
to this dilemma: Research.
You have to research the
history of the artwork. Often
one is not able to ascertain
all the facts necessary, or
even if they do determine the
work is still protected by
copyright, they cannot find
the author. There is a term
for that type of protected
work: “Orphan Works.” You
use those works at your own
risk, because if the author
does come out of the woodwork years later, you could
be found to be liable of infringement.
Another area that framers

can find themselves, once
they start delving into the
digital world, with exposure
is when people come in with
family photos and ask you
to reproduce or to manipulate them, make a montage,
clean them up, crop them,
and so on. The photographer who took those family
pictures, i.e., wedding pictures and such, own the
copyrights in the work (unless they have entered the
public domain as set out
above).
Therefore, simply framing
old wedding pictures or
making a montages of existing photos would not cause
the framer to be liable. However, if they are asked to
scan them or manipulate
them in any way liability can
attach. That is why most
photo houses will not do
that, or they require a letter
in writing indemnifying them
from liability signed by their
customer.
It is also a question of
who has the rights to grant
print-on-demand printing
rights. For publishers, it is
important that you make
sure that your underlying
agreement with your artists
provides for print-on-demand. Many older, standard
contracts that are used in
the industry do not provide
for it. These are contracts
that are tried and true, that
publishers have used for
years but have not augmented or updated to cover
continued on page 50
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print-on-demand. To be prudent, one should make sure
that prior to offering their
images on a print-on-demand basis that they have
that right covered with their
artists. It would take a simple fix of a contract, but I
would not recommend offering print-on-demand rights
to framers unless your Publisher-Artist contract clearly
covers these rights.
Framers should, of course,
inquire of the publishers to
ensure that they do have
print-on-demand rights before they make prints because if they make prints
and the publisher does not
have rights, while the publisher may be liable, under
copyright law so is the
framer. That would be in
addition to the publisher’s
liability. Also, when we are
talking about acquiring
rights, it is important to understand who owns copyrights. In most cases, it is
going to be the individual
artist. However, that is not
always the case. There are
circumstances where the
artist has not assigned their
copyrights or granted exclusive licenses to their publishers or third parties. In
those instances, you need
to make sure that the person granting print-on-demand rights is in fact, the
appropriate person.
The term “Work for Hire”
is often batted around and
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probably misused more than
used correctly. However, for
our purposes, there would
be a Work for Hire if an employee, in the scope of his
or her employment, created
artwork. Thus, the employer
would be considered the
copyright owner. Therefore,
if you are working with
somebody who is an employee of a publisher or of
some entity, then the entity
or publisher will own the
copyright, not the individual
artist.

able for the quality of the
print. If the proper printing
equipment and inks are not
used and the works fade
over time, or if you are starting to print on more exotic
material as is not uncommon today, like Plexiglas,
metal, and board, and the
works do not last, i.e., they
crack or get damaged in any
other way, it will be the
framer who is liable.
If a framer sells a work on
the less expensive side and

If you embark on print-on-demand,
make sure you understand the rights
and exposure which comes when you
undertake this new revenue stream.
Also, if an artist is creating a work and they have
their own corporation or
LLC you need to make sure
that the corporation or LLC
has signed off on the paperwork and not the individual
artist, and vice versa to
make sure that the proper
entity is granting the rights
of the publisher and/or
framer for print-on-demand.

Quality Issues
Another area which will
add to a framer’s exposure
which is unique for print-ondemand, is the quality of the
prints. Assuming that the
shop is obtaining a digital
file from the publisher and is
using their own printing
equipment, they will be li-

does not insist on having
customers buy UV glass or
acid-free matting, and then
the works fade or discolor
and you have not advised
your customers as to the
risk, the framer will be liable
and will have no one to turn
to. I always recommend to
my framer clients that they,
as part of their invoice, have
a check box where they
have offered acid-free
mounting and UV protecting
glass or Plexiglas and if the
customer declines, they
have customers initial the
form, something like declining insurance on a car rental
application. In that way,
when the artwork fades or
cracks as a result of being
exposed to sun or the acid
in the mats seeps into the

print and discolors it, a
framer has proof that they
have informed the customer
of the risk. Because you can
be sure a couple of years
down the road when the
damaged or faded print is
brought back to the frameshop by an indignant customer, they will not
remember that you had advised them of the potential
damage if they frame on the
cheap.
All in all where print-ondemand will end up in the industry, is really a marketdriven decision. However, if
you embark on it, make sure
that you understand the
rights and exposure which
comes when you undertake
this new revenue stream.
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